United States Court of Appeals 


for the Second Circuit 


BRIEF FOR 
APPELLEE 


Twrere 


a. 


“SUMMONS 'IN A CIVIL ACTION 


SSeS 


United States District coma GAGLIARDI 


FOR THE 


CIVIL ACTION FILE NO. 


| i & ‘ ; - @ 


(Former ac.” 


Vv. 


Departaent of of ilealth, Eduegation and 
iain” ro he Adninistration, 


Defendant 


To the above named Defendant 


You are hereby summoned and required to serve upon CARL EDELGON, 


Pro ue 
plaintift’s ajiganeiey » Whose address 4g 152 West 16th StrestyNev YorkyMe¥. 10011, 


an answer to the complaint which is herewith served upon you, within 60 days after service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the complaint. 


RAYMOND PF, BURGHARDT g 


Mie eS et 


ETA ARBI 7 2) Sere of Court. 


a ~ Deputy Clerk. 


Date: QT 7s. [Seal of Court] 


NOTE:—This summons is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure. 
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UNI'TED STATRS DISTRICT COUR® | EET i eet 
SOUTHRAB DISTRICT OF NEW YOK saree 
CARL EDELSUN, “Liv. 442 
CIVIL aC VILE WO, 
Praintire, 
- GOMPLAINE 


Du sADAT OF WALTHyLDUCATION 
SOCLiL .LCURLTY ADHINIUTRATIUM, 
Defendant. 


ae 


TO Tik UNITED STATES DI.TRICT Culk? 
FOR TUE SOUTHLAM DISTRICT OF hw Y 


‘The Plaintiff, CARL EDKLSOM, by this Complaint, alleges 
eas follows: 

1s That he is a Citi.en of the United States of amcrica 
by vitue of Birth; 

23 Thut he was born in New York City on August ‘bth, 1912 
tied to the Repartment of Heal th,Fducation 
and Welfare, (Social Uecurity Administration) for a determination 
of the monies d.ducted from his vages frou enployuent, and he 
received a reply which is cet forth in a letter attached hereto 
marked Kxhibit "A", 

bs That he thereafter replied to such letter, which 
is attached hereto, marked Exhibit "B", 

58 That he received a reply thereto, in a letter, 
which is attached herete, marked kxhibit "Cc", 

63 That plaintiff now by this couplaint, alleges that 
he in law and in fant, is entitled to an option whether he 
desires to a-cept the monthly weeerse cet forth in Lxpidit "AY, 
or to @ refund in a lump sum of the monies paid in by deductions 
from his wages of employment, rather than acoept periedid_pay~ 
nents monthly, 


UNITED STATES DISTRICT COURT 


ae tm, et nee e 


' : r en aeeneerrn yt pt “a: + we 7 1 

4s That plaintiff at no time during his period of 

: employment ra.uested to be placed on the Social sesurity Rolls, 
and give p: ruicsion tc the social Security Administration to 

| ¢ ke déductions under said Act, in that, plaintifr at no tine 

| requested to be a voluntary participant in such act, or did | 

, he request to bs placed on benefits under retirenunts at the 

time he would be of age to obtain such relief, 

ee Mast plaintiff dovs not challenge that prt of 

| the social Jecurity Act where such act is voluntary on the part | 

of the p.rticipant, but plaintiff does Challenge that p:rt of 

said Act which implies an involuntary act on the purt of the 

plaintiff, in that, it is plaintiff's contentions that Congress 

has no power to legislate on the Fight of the plaintiff to 

an involuntary participant therein. 


93 That plaintiff now alleges that he is entitled to 
Samer She monies paid in te the social Security Act, 


| and to have his nawe removed from the contributers to such Aste 


t 

| < 

10s That plaintiff is gainfully caployedy,and hes ne 
intention in retiring at any age, and does not desire the 
Government Agency-the oc ial Security Administration, to keep 
in escrow his monies eafned, ond therefore, wants the return of 
all his monies refunded to him in one lump sum. 

WihlREVOL, for the rea.ons set forth above hurein, the 
| Plaintiff? respectfully prays this Court for an Order dirceting 
the return of said monies, and for such other and further relief 
as he may be entitled to uncer the Lavg and Constitution of the 
| United States, and ete. 


New York gi. Y. e 


| DatedsOotoder 7, 1975, Carl Edelson - Pro se | 


' SociaPSecurity.- © oth 


Estimate of Benefits 


Social Security Office 1657 Broadway New York, NeY. 10019 


‘Carl Edelson August 18, 1975 

151 We 16 St. 

New York, N.Y. 10011 TELEPHONE: 586—2813 
exyT.: 819 


wours: 8330 to 4:30 


Dear Mre Edelson: 


We are pleased to tell you that, according to our records and the date of birth 
you gave, you. monthly payment will be about $ 253.30 beginning with 
the month of —August , 19 76 and at the age of 64, $236.50. 


We have estimated your benefit amount based on the earnings now shown on our records. Any 
social security carnings not yet recorded could, of course, increase the amount. We can tell you 
the exact amount and begin payments only after you apply for them. 


You should apply for medical insurance benefits when you are within 3 months of age 65, even 
if you are working and intend to continue to work. To have medical insurance protection 
beginning with the month you are 65, you must apply during the 3-month-period before the 
month you are 65. Tf you apply in the month you reach 65, or after, your protection will not 
begin until | to 3 months later. If you do not enroll during this specified period, your next 
opportunity will not be until the first 3 months of the following year. An additional leaflet is 
enclosed which explains this and the Medicare program in more detail. 


Questions about this letter can be discussed with any social security office be telephone. When 
vou telephone. please have this letter nearby so you may refer to it. Please take this letter with 
vou if vou Visit an office. 


Sincerely yours, 
! eet 
A. Sai Ling 
Ne Santiago 
Claims Representative 


1s/ns 


Enclosure 


_ke_,_,_—_—_—_— in 
Department of Health, Education, and Welfare SSA-L-737 (10-73) 
Social Security Administration 


CARL EDELSON ur S 


PUBLIC ACCOUNTANT Et yo. 
151 WEST 6m STREET a 
NEW YORK. N Y. 10011 


SYSTEMS 
Strvice August 23, 1975 


TAX RETURNS 


Dep rtment of Health, Nducation 

end elfare 
So-ial security Adusiristration Res Carl Ldelson 
1657 Broadvay SS# 2:2-40-5392 
New Fork, .¥. 10019 


Atterttions N.,orntiago, Claims nep:rcsentative 


~ 


This is in reply to rour let‘er of August 18, 1975, in which 
}ou state that based upon the records of my eurnings that I would 
receive for retiring, about $ 252.30, beginning with August, 1976, 
and, or, $236. 50 at the age of +, 


May I resnectfully refuest your cooperation in stating the 
anount of total earnings in my case upon which tie above determination 
was made, It is ny intention to make a claim for the total refund 
0; #11 my earnings upon which tle ahove deter !n:.tion was made, that is, 
I desire to be taken off the Social Security Rolls end have my money 
tht was ‘edueted from earnings returned to me. I do not desire to 
have eny retiring benefits, in that, 0.) I caule not live on such 
benefits and (2) I do not exject to live long enough to collect any 
such benefits (3) I intend to work wtil I am deceased. 


Be informed that I never voluntarily rejwuested to huve any 
deductions from my wag:s for purpose of Social Security Senefits, 
nor did I give any authority to have any contributions made to such 
Act. Thevpefore, “of monies. cn 
from my wages returned to me. I have no abjection to the Social 
Security Act, providing it is voluntury,. 


\y Your reply will be sincerel; ap reciated. 
Sinccrely, 


Carl Idclson 
SS# 252-40-5 492 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
SOCIA CURITY ADMINISTRATION 
1687 Broadway 


NY NY 10019 September 29, 1975 


REFER TO: Car] Edelson ” " 
unk. ’ 


bit & 
Mr. Garl Edelson ore 
151 W. 16 St. 


NY NY 10011 


Dear !'r. Edelson: 


The law does not provide tor a refund of taxes correctly paid by the worker 
or self-employed person on earnings covered under social security. In order 
to ¢nallenge tne law you woula have to file suit in the Sederal District Court. 


& @ 
* ‘ 


United States Bepartment of Justice 
ADDRESS REFLY TO ech at 
eng ae oll UNITED STATES ATIORNEY 
INITIALS AND WUMBER SOUTHERN DISTRICT OF New york 


$ UNITED STATES COURTHOUsS: ANNEX 
aera? he, delete Plaza 
NEW YORK. N. Y¥. 10007 


ee 


December 23, 1975 


Mr. Carl Edelson 
151 West 16th Street 
New York, New York 10011 


Re; Edelson v. Department of Health, 
Education & Welfare 
75 Civ. 4937 


Dear Mr. Edelson: 


In line with our telephone conversation of 
today, I am enclosing an original and two copies of a 
stipulation extending the Government's time to answer or 
make any motion with respect to the complaint until 
January 26, 1976. Please sign the original and one copy 
of the stipulation and return them to me, I will file 
the original with the Court, 


Thank you for your courtesy in this matter, 
Very truly yours, 


THOMAS J. CAHILL 
United States Attorney 


By: STOUT LY area ~_ 
STUART I. PARKER 


Assistant United states Attorney 
Tel. No.: (212) 791-1924 


Enclosures 


'* | Form No. USA 338-218 
Rev. 3/72 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


din Li. LUN 


75° CIV 4937 LPC 


UAE, SOCIAL SCURITY ADM STE UL 2GN 


Defendant 


IT IS HEREBY STIPULATED AND AGREED by and between 
the—-ettorneys—for the respective parties, that the time of 
the defendant within which to answer or make any motion witt 


respect to the complaint herein is hereby extended 


from__ December 23, 1975 to and including 


the 26th day of January 1976 ‘ 


| DATED: NEW YORK, N.Y. 


December 23, 1975 0 3 | 


+: *- Plaintiff 


United States perme 


Southern District of New York 
Attorney for Defendant 


Plaintiff 
- against - 
OD PARTMLNI OF HALT, tUUCAT i: IN Aa:W 


SO ORDERED: 


U.S.D.J. 


TO: Carl Edeleon 
151 Vest Leh St. 
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Ae UNITED STATES DISTRICT COURT } 
SOUTHERN DISTRICT OF NEW YORK 


CARL EDELSON, : ANSWER 
Plaintiff, : 75 Civ. 4937 (LFG) 


-Ve 


DEPARTMENT OF HEALTH, EDUCATION 
. AND WELFARE and SOCIAL SECURITY 
ADMINISTRATION, 


Defendants. 


The defendant, Department of Health, Education and 
Welfare, Social Security Administration, by its attorney, 


Thomas J. Cahill, United States Attorney for the Southern 
District of New York, for its answer to the Complaint; 

1. Denies the allegations in paragraphs 6 and 9. 

2. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations in paragraph 
7, except admits that plaineiff has not yet filed an applica- 
tion for old-age insurance benefits and that plaintiff's 
payment of taxes pursuant to the Federal Insurance Contribu- 
tions Act, 26 U.S.C. §3101 et seq., is not voluntary. 


meni alla eae fedeesinatienaigninnepinnscceeipeaiiainieltaiia 


3. With regard to paragraph 8, admits that plain- 
tiff is challenging the legality of the Social Security Act. 
4. Denies the allegation in paragraph 10 that the 
defendant is holding monies of the plaineiff in escrow. 
FIRST AFFIRMATIVE DEFENSE 
5. The Court is without subject matter juris- 


diction. e 
SECOND AFFIRMATIVE DEFENSE 


6. The complaint fails te state a clain upon 
which relief can be granted. 


WHEREFORE, defendant demands judgment dismissing 
the complaint, together with the costs and disbursements of 
this action and such other and further relief as is just 
and proper. 

Dated: New York, New York 
January 26, 1976 
THOMAS J. CAHILL 
United States Attorney for the 


Suuthern District of New York 
Attorney for Defendants 


| 
| 
| 


oe, 5 dead ab. ere 
STUART Tt. DARA ; 
Assistant United States Attorney 
Office & P. 9.: Address, 
United States Courthouse Annex 
One St. Andrew's Plaza 
| New York, New York 10007 
Telephone: (212) 791-1924 


TO: CARL EDELSON 
| 151 W. 16th Street 
New York, New York 10011 


UbITHD STATES DISTRICT COURT 
SOUT. E.N DISTRICT OF NEW YORK 


CARL ED] LiLOW, 
Plaintiff, 
aVeo 
VEP,.RTMENT OF if} ALTH, EDUCaATIOU., 
awD % BLFaARE, aWD SOCIAL cLCUhITY 
A. MIN LST ATION, 
De@eudunts, 


ee ec ce @f ef Ge G8 G2 Ge O28 G2 68 GO 


The Couwpleainunt, Curl Edelson, hereinuft:r referred 
to as the "Petitioner", unswers tie Delendunts, as follows: 

1s The issue before ti:is tionorable Court is 
strictly whether or not petkéner can be compeiled to be a 
participant in the Sociul Security Act, «nd be cowpelled to 
ive monies deducted frou his weekly e:rnings und be held by 
the Social Security Adninistration until tiie time rolls uround 


that petitioner retires wien he reaches tiw aye of 65 ? 


23 The is:ue before this :onorelle Court is 
whether or not this Court has jurisdiction over the subject 
watter ? 

33 The issue befo.e tiiis Hororuble Court is 
whether or not the complaint fails to state a clain upon wlich 


relicf can be granted ? 


Poli 
CONGRESS MAS NO POW.R TO FORCK PETITIONiR 
TO BE A PARTICIPANT IN Ti SOCIAL SECURITY 
ACT aiD THUS DEDUCT FROM HIS WACES A CERTAIN 


PLRCFNTAGE TO Bi HELD IN ESCROW UNTIL THE TIME 
PETITION!R DESIRES TO LETIRE. 


The issue respvectfully submit'ed to this Honorable 
Court «are both eclewentary and fundancntel. It is not 
neccessary to argue the wanifold «nd obvious reasons in 
support of the petitioner's contmtions that the Government 
illegally and without due process of law, deducted from his 
wages a percentage os his salary monies to be held in escrow 
until the time rolls suround for petitioner to retire and then 
send him a monthly check earmarked us " retirement benefits", 
without petitioner's permission. This position is based upon 
the conténtion that it should be petitioner's option as to 
whe ther or not he so d:sires to retire and whe ther og not 
he so desires to seek retirement benefits. Petitioner so 
contends that he never requested to be q voluntary participant 
in said Act, nor had he ever requested the Government to deduct’ 


any such monies from his wuges under said ACt. 


Petition r submits that the Social Security Act 


is similar to a pension plan or insurance, but without any 
benefits of having the option to name any beneficiary in 

the event of his death. Under an insurance or pension plan, 

he would have such option, but in the c..e of Social Security, 
he would have no such option, but in event of his death, the 
Government is his beneficiary, which action is illegal, and 
without due process of law. In effect, petitioner is being 
forced to have a benefiary without his consent, 


PODIT TI 
LE BEDERAL DISTRICT CouRT HAS Ti 
Counsel for the Government in his answer, 
(Page 1, FIRST AFFIRMATIVE DEFINSE 1), states, "The Court 
is without subject matter jurisdiction)". 
Petitioner calls this Honorable Court's attention 
‘o the Exhibit C, attuched to the original complaint, wherein 
the Scciul Security Administration, statess 
"The law does not prowide for a refund 
of taxes correctly paid by the worker or 
self-employed person on earnings covered 
under social security. In order to 
Challenge the law you would have to file 
suit in the Federal District Court". 
Apvarently Counsel for the Gov: ‘nment attempts 
to disregard the statement by the Social Security Administrat- 
ion cited above, and advances his own ¢heory with respect to 
the subject matter. This is without precedent. 


Petitiorer urges this Bonorable Court to follow 


the didtates of the law, and treat his papers as an application 


for a declaratory judgments; and urg es tiiis Honorable Court 

made a declaratio n and adjudication of petitioner's rights 

under the laws and Constitution of the United States, with 

respect to whether or not petitioner as a Citizen of the 


respect to whether or not petitioner as a Citizen of the 
United States and as a Ygxpayer, whether or not he should 

have the option to be a free agent and decide for himself 
what is good for him and wiat is wmde bid for him, and as to 


whether he desires to elect to accept re:irement benefits. 


P. titioner respectfully urges this Court to 
Title 26, Section 2201, of the United States Code, which 


creates a remedy for petitioner in an actual controversey, and 


that wherein it clearly states that any Court of the Maited 
States , upon the filing of an apprtopriate pleading, may 
declare the rights and other legal remedies of any tukuxextst 
interested party, seeking such declaration, whether ot not 
further relief is our could be sought. 


i ccmaiammmemmtammsemmaaaenell 


Any such declarations shall heave the force und effect 
of a final judgment or decree, ind shall be revieable as such, 
(June 25, 1948, c.646, 62 Stat.’ 96+, amended Murch 24,1949, 

Ce. 139, -ec. 111, 63 Stat. 105), 


where an official's authority to uct, depends upon 
Status, of a p erson affected, that status wien in dispute, 
nay be determined by a declaratory jucyjient procedding after 
exhaustion of caduinistretive remedies, th 3 
30 U.S. 162(1950). 

Under the Federal Decliratory Judguent Act, the 


existence of «nother remedy, does not bar rewedy by declzratory 


judgment, if such remedy is appripriate/ Motor Terminals vy. 
Nutional Car.Co. 92 P.iupp. 155 (D.C. Del. 1949). 


The Sucong Affiirmative Defense of Governnent Counsel 
(page 2 of ansver), 1s without a basis in fact or in law, and 
does not require a response, because petitioner has fully 
covered such unswer in his Point II ahove . 


2) TRE : 7 
oT THAT P By 
LD BE THE ONE TODE goede ts rane ea 
: aD POL LUM AND TULLPOs ETS D 
Respectfully Submitted, 
D+ teds New Yerk.N.Y,. 


February, 9, 1976, Curl Edelson 


Cowplainant-Petitiore r. 
70s UNITED STQTES ATTORNEY 
o oN. Xs 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


See ee eee ee ete ee Bee ewe SZeBZ@aeetateeceeraea x 
CARL EDELSON, : 
Plaintiff, 
NOTICE OF MOTION 
ao 
75 Civ. 4937 (LBC) 
DEPARTMENT OF HEALTH, EDUCATION 
AND WELFARE and SOCIAL SECURITY 
ADMINISTRATION, 
Defendants. 
eceuween enw eet eet ae ee eC eee Oe Oe Bae eae ene eee eee x 
SIRS 


PLEASE TAKE NOTICE that upon the pleadings herein 
and the annexed Memorandum of Law, the defendant United 
States of America, by its attorney, Robert B. Fiske, Jr., 
United States Attorney for the Southern District of New 
York, will move this Court before the Honorable Lee F. 
Gagliardi on the 23rd day of March, 1976 at 4:00 o'clock 
in the P.M. in Room 301 of the United States Courthouse, 
Foley Square, New York, New York for judgment on the 
pleadings pursuant to Rule 12(c) of the Federal Rules of . 
Civil Procedure upon the grounds that (1) the Court lackS 
subject matter jurisdiction, and (2) plaintiff has failed 
to state a claim upon which relief can be granted, and 
for such other relief which the Court deems just and proper. 
Dated: New York, New York 

March /o , 1976. 


Yours, etc., 
ROBERT B. FISKE, JR. 
United States Attorney for the 


Southern District of New York 
Attorney for Defendants 


By: S x 


Assistant United States Attorney 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEW YORK 


CARL EDELSON, 3 
Plaintiff, 1 75 Cav. 4937 (LFG) 


DEPARTMENT OF HEALTH, EDUCATION i 
AND WELFARE and SOCIAL SECURITY 
ADMINISTRATION, 2 


Defendants. $ 


DEFENDANT'S MEMORANDUM IN SUPPORT 

OF ITS MOTION FOR JUDGMEN’ ON 

THE PLEADINGS 

Plaintiff brings this action to recover in ene 

lump suz all monies ever withheld from his wages as "secial 
security deductions." The deductions to which plaintiff 
refers are Old-age, survivors, end disability ("secital 
seeurity”) tazes imposed upen his income pursuant to the 
Pederal Insurance Contributions Aet ("F.I.C.A."), 26 U.S.C. 
$3101 et seq. Apparently, plaintiff considers his social 
security tax payments to be the same as employee contributions 
to a private pension plan. Thus, plaintiff contends that 
he has a vested or contractual right to receive from the 


SIP: jrse 
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Goverament a sum at least equal to the azsount ef secial 
security taxes he has paid. He further contends that 
the Secial Security Aet is uncongtitutional to the ex- 
tent that it deprives him of choosing the time (now) 
and the manner (a lump sum payment) in which he will 
receive the sum to which he cleims to be entitled. 
Plaintiff's contentions ignore the holdings of 
the Supreme Court in Helvering v. Davis, 301 U.S. 619, 640- 
45 (1932); Flemming v. Nestor, 363 U.S. 603, 608-11 (1960); 
and Richardson v. Belcher, 404 U.S. 78, 80 (1971). See 
also Steward Machine Co. v. Davis, 301 U.S. 548 (1937). 
These cases leave no question that plaintiff does not have 


@ property interest in the social security taxes he has 


paid or a right to dictate the time or manner in which he 
will receive social seeurity old-age benefits. 

In Flemming v. Nestor,supra at 609-10, Mr. 
Justice Harlan noted that: 


The Social Security system may be ac- 
curately described as a form of social in- 
eurance, enacted pursuant te Congress' power 
to “spend money in aid of the ‘general wel- 
fare,'" Helvering v. Davis, supra, at 640, 
whereby persons gainfully employed, and those 
who employ them, are taxed to permit the pay- 
ment of benefits te the retired and disabled, 
and their dependents. Plainly the expecta- 
‘tion is that many members of the present pro- 
ductive work force will in turn become bene- 
ficiaries rather than supporters of the 


SIP: jrse 
a-209 


of thé program. But each worker's 
benefits, though flowing from the 
contributions he made te the national 
economy while actively employed, are 
not dependent on the degree to which 
he was called upon to support the 
system by taxation. It is apparent 
ractual interest 0! 


‘ 
— 


thi 


In Richardson v. Belcher,supra at 80, Mr. 
Justice Stewart stated: 


In our last consideration of a 
challenge to the constitutionality 
of a classification created under 
the Social Security Act, we held that 
"a person covered by the Act has not 
such a right in benefit payments as 
would make every defeasance of ‘ac- 
crued' interests violative of the Due 
Process Clause of the Fifth Amendment." 
Pleming v. Nestor, 363 U.S. 603, 611. 
he fac ! pocial security benefits 
are financ ain part > vy 1 ¥ 
ployee’s wages does not in 


>< 


be paid. DY does @n expec 

public benefits confer a contractual 
right to receive the expected amounts 
(Emphasis added). 


«ORCA, Nae 
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In view of the foregoing, we submit that 
plaintiff's complairt should be dismissed for failure 
to state a claim upon which relief can be granted.® 


Dated: New York, New York 
March 9, 1976. 


Respectfully submitted, 


ROBERT B. FISKE, JR. 

United States Attorney for the 
Southern District of New York 
Attorney for Defendant 


STUART I. PARKER 
Assistant United States Attorney, 


BORGA VARMER, 
Regional Attorney, 
Department of Health, Education and Welfare, 


- Of Counsel - 


w fbs ry-) 3 8 ect matter jurisdiction 
over this cla, for a tax refund because plaintiff has 
failed to comply with the provisions of 26 U.8.C. $7422. 
lia has not made a refund claim to the Internal Revenue 
Service and has not named the United States of America 
as the defendant. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
CARL EDELSON, 

Plaintiff, 
DEPARTMENT OF HLALTH, EDUCATION 
AND WELFARE, qnd Social Security 
Administration, 


Defendants. 


Counset for Government has filed a Memorandum in 
Support of his Motion for Judgment on the Pleadings, and 
noticed same before this Court at 4PM in the afternoon of 
March 23rd, 1976, in Room 301 therein. 

It is the contendment and sole purpose of this memorandum 
to Gonfine itself strictly to the issues involved, and there- 
fore any failure of the plaintiff to reiterate any of the 
factual issues raised by him in his original complaint, shall 


not be deemed a waiver of the same. 


If, as Government Counsel in his memorandum conclusion, 
States : 


"The Court also lacks subject matter jurisdiction 
over this claim for a tax refund because plaintiff 
has failed to comply with the provisions of 26 USC 
3 722. He has not made a refund claim to the 
nternal Revenue Service an? has not named the 
United States of America a) the defdndant", 


could be taken as a true issue, the plaintirr submits, that 


this Court cauld take jurisdiction over the subject matter 
because, in all fairness, this Court could change the title of 
the subject matter to that for a Declaratory Judgment under 
the Federal Declaratory Judgment Act (28 USCA § 2201) which 
does in fact and in law create a remedy for plaintiff, where 
Counsel for Government is causing anxzmkemk] actual controversy 
and thus have the Court make an adjudication af plaintiff's 
rights and status with respect to the actual issue raised by 
him in his papers, that is: 

"Whether or not the Congress of the United 

States of America, has the power and jurisdiction 

to force and compel the plaintiff or any of its 

Citizens to be an involuntary particioant in the 

social legislation it has created by the Act 

26 USCA 3101, by directing the Internal Revenue 

Service, which is an Agency of Govefnment, to 

take from plaintiff a certain reentage of his 


earnings and under the se 0 utt this monies 
in a fund for plaintiff's old agent? 


AFORE. THis COUR cist et 
DW RULING THEREIN. 
Plaintiff respectfully reiterates that he, being a person 
of sound mind and over the age of consent, has the legal 
right to decide for himself whether or not he desires any 
help from the Government with respect to retirement benefits. 
If, as counsel suggests by the decisions cited by him, that he 
has no vested right in the monies deducted from his wages, then 


the Government by the same token, has no legal or vested right 
in his earnings, 


Where Government Counsel suggests that the plaintirr 
should sue the Intervnal Revenue Sergice for a refund of his 
monies and make the United States of America a part of the 
proceeding and not the Social Security Administration, 
illustrates a marked tendency inr ecent times for District 
Attorneys to ignore those remarkable and truly precious 
safeguards of Democratic Liberty, the proesedural and 
Constitutional requirements particularly distinctive of our 
Anglo-American Jurisprudence known as "Due Process of Law". 

It is time that this dangeour drift vas stopped. 

One fact stands out sharpand Clear, that is, that 
the Government is not disposed take plaintiff's arguments cory 
seriously, and attempts to dispose of them in a cursory manner, 
With his property(deductions from lifetime earnings) at 

stake, apparently a lot is being taken for granted. It would 
seem from a close scru tiny of Government's arguments, upon this 
pweayer for relief, from an anamolous situtation, that the 
Counsel for Gobernnent (psychologically in keeping with the 
aforementioned drift) having satisfied himself in his mind 
that plaintiff is right, is in fear, that if this Court 
renders a decision in favor of plaintiff, that to the effect 
the Government cannot legally force plaintiff in eing a 
participant in the Social Security Act, then the very founda- 
tion of the Act itself is in jeopardy and will collapse. 
Such theory has no basis in fact or in law. Plaintiff is 
entitled as a matter of fact and law to make his own plans 
for the @uture and decide for himself what he wants. 


controverted. 
Indeed, the facts in the case at bar cnnot bexumkhepanted, 


The controversy being the application of the law to the facts. 
It is respectfully submitted by plaintiff, that there is not 
one related case ever handed down in any Court of the United 
States, directly to plaintiff's arguments. There is only one 
issue, and one issue only, that iss 

"Does the Government(call it the Social 

Security Administration, or Intermal Revenue 

Service) have the lawful authority to force 


any Citizen to become a participant in such 
Act without, his permission ? 


Plaintiff contends ‘thet 14’ tdoee aot. Mo one could force 
any Citizen to do an actif he does ianit vant: tor. ‘/Plaintare 
should have his own choice ta ‘aectah {whether he wants to 
contribute to such act and thus if he dies, thet the Government 
should be his beneficiary. This, plaintiff alleges is without 


due process of law and unconstituithenal,. 


Therefore, this Court shhkhd follow the dictates of the 
law and render judgment accordingly to its own conscience. 
Ra spectfully submitted. 


Carl Edelson, 
Dated:March 17, 1976. Plaintiff in Person 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


CARL EDELSON, 
75 Civ. 4937 
Plaintiff, 
MEMORANDUM 
~against- DECISION 


DEPARTMENT OF HEALTH, EDUCATION 


AND WELFARE and SOCIAL SECURITY 
ADMINISTRATION, 


GAGLIARDI, D. J. 


Carl Edelson, the 64 year old pro se plaintiff, 


sues to recover social security taxes which he has paid 
throughout his working life. The essence of Mr. Edelson's 
complaint is that since he is willing to forego social 
security benefits for the rest of his life the should now 
be permitted to withdraw from the United States Treasury 
all monies which he paid to it in Social Security taxes. 
The government has moved pursuant to Rule 12(c), Fed. R. 
Civ. P. for judgment on the pleadings. Both sides admit 
there is no genuine issue of material fact and that the 
question raised by the complaint is merely a legal one. 
Although this Court has some sympathy for Mr. 
Edelson's feeling that he should be entitled retroactively 
to opt out of the Social Security system, this certainly is 


not what Congress intended. 26 U.S.C. § 3101, which imposes 


the social security tax on employees, is clearly a tax not 
a voluntary contribution which may be withdrawn at an em- 
Ployee's option. Like any other tax imposed by the federal 
government, it must be paid whether or not the taxpayer 
wishes to avail himself of the public benefits on which the 
revenues derived from the tax are spent. The constitution- 
ality of this particular tax was sustained by the United 
States Supreme Court in Helvering v. Davis, 301 U.S. 619 
(1937) two years after it was first enacted. As Justice 
Cardozo there stated: 
Whether wisdom or unwisdom resides in 

the scheme of benefits set forth in Title 

II is not for us to say. The answer to 

such inquiries must come from Congress, not 

the courts. Our concern here is with power, 

not with wisdom. . .. When money is spent 

to promote the general welfare, the concept 

of welfare or the opposite is shaped by 

Congress. . . . 301 U.S. at 644-45, 
Here Congress has decided to impose a tax on employees’ 
wages for the purpose of obtaining revenues to fund a social 
security system. Payment of the tax does not give the tax- 
payer any contractual or other rights to the revenues col- 
lected except as provided by the Social Security Act, 42 
U.S.C. §401 et seq. (1974), and related statutes. Fleming 
v. Nestor, 363 U.S. 603, 608-11 (1960); Richardson v. Belcher, 
404 U.S. 78, 80 (1937). While Congress could have made par- 
ticipation in the Social Security System optional, it did 


not choose to do so. 


Defendant's motion for judgment dismissing plain- 


tiff's complaint pursuant to Rule 12(c), Fed. R. Civ. P. 


is thus granted. 


oo Ordered. 


New York, New York 
May 5, 1976. 
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Defendants. 


Sh Sih Ste lh Sis se tee She Si ie ae ee ei a 
sTREs 

PLEASE TAK: NOTICE that the above named Plaintiff, 
CaRLE DELSOS, hereby appeals to the United States Court of 
Appeals for the Second Circuis, from the Order and Judgnent 
rendered Hay 5, 1976 and entered in the Clerk's Office on 
May 12, 1976, by the United States District Court for tie 
Southern District of New York (GAGLIARDI,D.J.) in the above 
numbered Civil Cause; and Plaintiff appeals from each and 
every purt of said decision and order therein. 


Dated: MibleYORK COUNTY 
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